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INTRODUCTION

This matter is before the Court for its consideration of the
Bureau of Prisons ("BOP") decision to adm nister antipsychotic
medi cation to the defendant, Russell Eugene Weston, Jr., over his
objection. The defendant is a pretrial detainee commtted by
this Court to the custody of the BOP for conpetency restoration
pursuant to 18 U.S.C. § 4241(d). Followng two admnistrative
i nvoluntary nedi cation hearings ("adm nistrative hearing"), the
BOP has determ ned that antipsychotic nmedication may be
adm ni stered to the defendant w thout his consent because: (1) he
suffers froma nental disorder, (2) he is dangerous to hinself
and others, (3) he is gravely disabled, (4) he is unable to
function in the open nental health population, (5) he needs to be
rendered conpetent for trial, (6) he is nentally ill and

medi cation is necessary to treat the nental illness.



Upon consi deration of the BOP decision to nedicate the
def endant over his objection, the opposition thereto, rel evant
statutory and case |law, the record of proceedings, evidence and
argunents of counsel at two judicial oversight/evidentiary
hearings ("judicial hearing"), the Court authorizes the BOP to
adm ni ster antipsychotic nedication to the defendant, Russel
Eugene Weston, Jr., over his objection.

BACKGROUND

The defendant has been charged in a six-count i ndictnent
with the preneditated nurders of United States Capitol Police
O ficers Jacob J. Chestnut and John M G bson, the attenpted
murder of United States Capitol Police Oficer Douglas B
McM |l an, and three counts of carrying and use of a firearm
during a crine of violence. The government contends that all of
t hese events occurred on the grounds of the United States Capitol
on July 24, 1998, while the victins were engaged in their
official duties as federal |aw enforcenent officers.

On Cctober 15, 1998, after a joint request by the governnent
and the defendant, this Court appointed Sally C. Johnson, M D.
Associ ate Warden Heal th Services, Mental Health D vision, Federal
Correctional Institution-Butner ("FCl-Butner"), pursuant to 18
US C 8 4241(b), to conduct an outpatient psychiatric
exam nation of the defendant to assist the Court in determning

whet her the defendant is conpetent to stand trial. At that tine,



t he defendant's poor physical condition precluded noving himfrom
the District of Colunbia to Butner for an inpatient eval uation.
Dr. Johnson then exam ned t he defendant for approxi mtely twenty
hours, and in her Novenber 12, 1998 report, she concl uded that
the defendant is inconpetent to stand trial. Follow ng a nunber
of continuances requested by both sides, the Court scheduled a
conpetency hearing for February 22, 1999.

After receiving Dr. Johnson’s report, the governnent then
moved to conpel a second psychiatric exam nation of the
defendant by its expert. The defendant opposed the additional
exam nation, contending that the governnent had suggested the
initial appointment of Dr. Johnson. On January 28, 1999, the
Court granted the government's notion and, sua sponte, ordered an
i npatient psychiatric exam nation of the defendant at the United
States Medical Center for Federal Prisoners at Springfield,
M ssouri.! See United States v. Weston, 36 F. Supp. 2d 7 (D.D.C
1999). The defendant appeal ed the Court's decision to the United
States Court of Appeals for the District of Colunbia Crcuit and
moved for a stay pending the appeal. The Court of Appeal s denied
both the defendant's notion for a stay and the governnent's
motion for summary affirmance. See United States v. Weston, No.

99- 3016, February 8, 1999 Order (D.C. Cir.)(per curian

The inpatient exam nation was to be conducted by the staff
psychiatrist at the Springfield facility.
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Thereafter, this Court reschedul ed the conpetency hearing for
April 19, 1999.

In | ate February 1999, the governnent and defense counsel
informed the Court that the defendant refused to be exam ned by
ei ther the Court-appointed psychiatrist at Springfield or the
government's expert. Since neither expert was able to exam ne
t he defendant, the Court ordered that the defendant be returned
to the District of Colunbia for the conpetency hearing. On Mrch
16, 1999, the Court provided the parties with a pre-hearing order
requiring the parties to provide information regarding the
W t nesses and exhibits that each side expected to present at the
conpetency hearing. The Court also ordered the parties to brief
the issue of the possible forced nedication of the defendant.

On April 9, 1999, because of the inability of its expert to
exam ne the defendant, the governnment withdrew its objection to a
finding of inconpetency, and on April 22, 1999, the Court found
the defendant to be inconpetent to proceed to trial pursuant to
18 U.S.C. 8§ 4241(d). The Court then commtted the defendant to
the custody of the Attorney General for hospitalization and
treatnent to determ ne whether a substantial probability existed
that he would attain the capacity to permt the trial to proceed
in the foreseeable future. See United States v. Weston, Crim nal
Action No. 98-357 (EGS), April 22, 1999 Order (D.D.C.). As part

of the Court's Order and at the defendant's request, the Court



stayed any action by the BOP to nedicate the defendant w t hout
his consent and ordered the BOP to provide defense counsel with
notice of any adm nistrative hearing. See id.

The defendant was admtted to FCl-Butner on May 5, 1999,
with Dr. Johnson as his treating physician. On May 20, Dr.
Johnson requested a Court order to treat the defendant with
anti psychotic nedication. See Dr. Johnson Ltr., at 1-2
(5/20/99). According to Dr. Johnson, the defendant refused to
consent to the proposed treatnent, which resulted in the
convening of an admnistrative hearing. See 28 C.F.R 8 549.43
et seq. Pursuant to admnistrative procedures, M. Ray Pitcairn,
the Day Watch Nursing Supervisor, was appointed by the hearing
O ficer, Dr. Bryon Herbel, to serve as the defendant’s Staff
Representative. See Dr. Johnson Ltr., Notice of Medication
Hearing Ri ghts and Advi senment of Rights (5/20/99).

The hearing officer determ ned that the defendant coul d be
medi cat ed agai nst his wll because: (1) he suffers froma nental
di sorder, (2) he is dangerous to self or others, (3) he is
gravely disabled, (4) he is unable to function in the open nental
heal t h popul ation, (5) he needs to be rendered conpetent for
trial, (6) he is nentally ill, and nedication is necessary to
treat the nental illness. See Dr. Johnson Ltr., Involuntary
Medi cation Report, at 7 (5/20/99). The defendant then appeal ed

the hearing officer’s decision, which was subsequently affirnmed
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by the Warden. Dr. Johnson stated that during her interviewwth
t he defendant on May 20, the defendant "indicate[d] that he would
cooperate with nedication if his attorneys advised himto do so
and if it was so ordered by the Court." See Dr. Johnson Ltr., at
2.

After the first admnistrative hearing, the Court exercised
its judicial oversight responsibility and conducted a judici al
hearing on May 28, 1999, to afford the parties an opportunity to
address the BOP decision and its rationale and to afford the
def endant an opportunity to cross-exam ne Dr. Johnson and the
defendant's staff representative regarding their testinony and
participation at the adm nistrative hearing. Dr. Johnson
descri bed the process by which the decision to nedicate the
def endant was made as well as the substantive bases for that
deci sion. The defendant cross-exam ned Dr. Johnson on al
aspects of her testinony, especially focusing on the bases for
her determ nation that the defendant is dangerous to hinself and
others, the potential side effects of the nedication, the
alternatives to nedication, and the probability that the
defendant wil|l be nmade conpetent as a result of the treatnent.
The defendant al so cross-exam ned the staff representative, M.
Pitcairn, on his role during the adm nistrative hearing.

The Court questioned the witnesses in an effort to

understand the bases for Dr. Johnson's opinion to nedicate the



def endant and to understand the adm nistrative hearing process
that was followed. |In addition, the Court questioned defense
counsel regarding Dr. Johnson's statenment in her May 20 letter
that the defendant woul d cooperate with the nedication if ordered
by the Court. According to defense counsel, the defendant's
position is that if the Court orders that he be nedicated, "he is
not going to force themto hold himdown and inject himwth

medi cation.™ Hr'g Tr., at 3 (5/28/99).

After the judicial hearing, the Court remanded the decision
to the BOP for further proceedings as appropriate because of the
Court's concerns that the BOP had not precisely followed the
Court’s April 22, 1999 Order or the procedures for the
adm ni strative hearing. See United States v. Weston, 1999 W
431056 (D.D.C. June 18, 1999). In particular, the Court found
t hat defense counsel had not been notified of the date of the
initial admnistrative hearing and that the defendant's staff
representative had failed to present any evidence or witnesses in
support of the defendant's position.?

Pursuant to the remand, Dr. Johnson provi ded defense counsel

with notice of the date and tine for the second adm ni strati ve

2The Court was al so concerned that the staff representative
had not famliarized hinself with the defendant's nedical record.
During the second adm ni strative hearing, Dr. Johnson indicated
that in preparation for the second hearing, she encouraged the
staff representative to review the record and observed hi m doi ng
so. See H'g Tr. of Involuntary Medication Hearing of Russel
Weston, at 21 (7/8/99).
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hearing. Thus, M. Pitcairn, who was again appoi nted by the
Hearing O ficer to serve as the defendant’s Staff Representative,
was able to present evidence in support of the defendant's
position--a report fromthe defendant's expert w tness, Raquel E
GQur, MD., Ph.D., Professor and Director of Neuropsychiatry,
Depart ment of Psychol ogy, University of Pennsylvania--and to
utilize talking points provided by defense counsel.?

After the second hearing, Dr. Herbel, the hearing officer,
again determ ned that the defendant could be nedi cated agai nst
his will because: (1)he suffers froma nental disorder, (2) he is
dangerous to self or others, (3) he is gravely disabled, (4) he
is unable to function in the open nental health population, (5)
he needs to be rendered conpetent for trial, (6) he is nentally
i1l and dangerous, and nedication is necessary to treat the
mental illness. See Dr. Johnson Ltr., Involuntary Medication
Report, at 7 (7/20/99). The defendant agai n appeal ed the hearing
officer’'s decision, which was affirnmed by the Warden.

On August 20, 1999, the Court again exercised its judicial
oversight responsibility and held a second judicial hearing to
afford the defendant an opportunity to cross exam ne Dr. Johnson
regardi ng her testinony at the second adm ni strative hearing.

Due to scheduling problens, the defendant stated that Dr. Cur

%Def ense counsel declined to attend the hearing based upon
Dr. Johnson's representations that they would only be allowed to
attend as wi tnesses or observers.
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coul d not be present. The defendant then proffered that Dr.
Qur's testinony would be consistent with the report admtted at
the second adm nistrative hearing. All parties agreed that her
subm ssi on shoul d becone part of the record in this case.
Accordingly, the Court accepted the defendant's proffer and
concluded that if Dr. Gur testified in Court, her testinony would

be consistent with her witten report.

DISCUSSION

The defendant argues that the BOP' s decision to nedicate him
against his will inplicates his Fifth Arendnent |iberty interest
in being free fromunwanted nedi cation, his Sixth Arendnent
rights to a fair trial and to counsel, and his First Amendnent
right to free expression. Mreover, the defendant contends that
because these constitutionally-protected interests are inplicated
by the BOP' s decision, the decision should not be made by BOP
doctors but by a judge at a de novo judicial hearing. The
government responds that the BOP s decision nmay be reviewed by
this Court pursuant to the Adm nistrative Procedure Act (“APA’),

5 US.C § 706(2)(A), (D).

l. Whether Involuntary Medication of Weston Violates Due
Process

The defendant asserts, and the governnent does not dispute,

that the defendant "possesses a significant liberty interest in
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avoi ding the unwanted adm ni stration of antipsychotic drugs."”
Washington v. Harper, 494 U.S. 210, 221 (1990)(citing cases).

| ndeed, the defendant’s liberty interest is a fundanental right
protected by the substantive conponent of the Due Process C ause
of the Fifth Anendnent. See 1d. at 221-22. 1In the typical case,
where a person’s liberty interest rises to the level of a
constitutionally-protected fundanental right, the Due Process
Clause requires the Court to determne initially whether the
government has a conpelling interest in depriving the defendant
of that liberty interest and whether the deprivation is narrowy
tailored to the governnent’s interest. |If these conditions are
met, then the procedural conponent of due process requires the
Court to determ ne the constitutionally m nimm procedur al

saf eguards required to acconplish the governnent's deprivation of
the individual's liberty interest. Were the liberty interest
involved is in avoiding the unwanted adm ni stration of

anti psychotic drugs held by one within the crimnal justice
system however, the Suprene Court’s due process anal ysis has

been nore nuanced.

A. Case Precedent
| n Harper, the Suprenme Court confronted the issue of forced
medi cation after a Washington state prisoner refused to continue

taki ng anti psychotic nedication. See Harper, 494 U S. at 214.
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Approxi mately six years earlier, the prisoner had been convicted
of robbery and was eventually incarcerated at a correctional
institute for treating felons wth serious nental disorders. See
id. His treating physician then sought to nmedicate himover his
obj ection, see 1d., and after followng the state admnistrative
procedures, the facility determ ned that the defendant should be
medi cated against his will. See 1d. at 217. The prisoner was
medi cat ed against his will for approxi mately two-and-a-half
years, and he then filed an action under 42 U S.C. § 1983,
claimng that the prison’s failure to provide himwth a judicial
heari ng before nedicating himagainst his will violated, inter
alia, due process. See 1d. The Washington State Suprene Court
agreed, holding that the prisoner was entitled to "a judici al
hearing at which the inmate [woul d have] the full panoply of
adversarial procedural protections”" and that the State was
required to prove by "'clear, cogent and convincing " evidence
that the "nedication was both necessary and effective for
furthering a conpelling state interest.” [Id. at 218 (citation
omtted).

Hol ding that the state adm nistrative procedures net the
requi renents of due process, the United States Suprene Court
reversed. See i1d. at 236. Wth regard to the substantive
standard used to determ ne whet her a dangerous prisoner could be

forci bly nmedicated, the Harper Court hel d:
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[@iven the requirenments of the prison environnent, the
Due Process Clause permts the State to treat a prison

i nmat e who has a serious nental illness with

anti psychotic drugs against his wll, if the inmate is

dangerous to hinself or others and the treatnent is in

the inmate's nedical interest.

Id. at 227. As to whether the prisoner was entitled to a
judicial hearing prior to being nedicated, the Court concl uded:

Not wi t hstandi ng the risks that are involved, we
conclude that an inmate's interests are adequately
protected, and perhaps better served, by allow ng the
decision to nedicate to be made by nedi ca

prof essionals rather than a judge. The Due Process

Cl ause "has never been thought to require that the
neutral and detached trier of fact be law trained or a
judicial or admnistrative officer."”™ Though it cannot
be doubted that the decision to nedicate has societal
and legal inplications, the Constitution does not
prohibit the State frompermtting nmedical personnel to
make the decision under fair procedural nechani sns.

Id. at 231 (internal citations omtted). As to judicial review
of the state’s decision, the Court noted that:

[ U nder state law an i nmate may obtain judicial review

of the hearing commttee's decision by way of a

personal restraint petition or petition for an

extraordinary wit, and that the trial court found that

the record conpil ed under the Policy was adequate to

al I ow such review.

Id. at 235.

Later, in Riggins v. Nevada, 504 U.S. 127 (1992), the
Suprene Court heard the appeal of a defendant who had requested
the state trial court to suspend the adm nistration of
anti psychotic nedication during his trial so that he could show

jurors "his ‘true nental state’ " in support of his insanity

defense. Id. at 130 (citation omtted). The trial court "denied

-12-



[the defendant’s] notion to term nate nedication with a one-page
order that gave no indication of the court's rationale.” 1d. at
131. The Suprene Court reversed his state court convictions for
mur der and robbery stating:

Al t hough we have not had occasion to devel op

subst antive standards for judging forced adm nistration

of such drugs in the trial or pretrial settings, Nevada

certainly would have satisfied due process if the

prosecution had denonstrated, and the District Court

had found, that treatnment with antipsychotic nedication

was nedically appropriate and, considering |ess

intrusive alternatives, essential for the sake of

Ri ggins' own safety or the safety of others.

Simlarly, the State m ght have been able to justify

medi cally appropriate, involuntary treatnent with the

drug by establishing that it could not obtain an

adj udi cation of Riggins' guilt or innocence by using

| ess intrusive neans.
Id. at 135 (internal citation omtted). The Court articul ated
nei ther the nethod by which the trial court should nake this
determ nation nor the burden of proof on the governnent to make
its show ng

Fol l owi ng the Suprenme Court’s decision in Riggins, the Sixth
Circuit grappled with the issue of forced nedication in United
States v. Brandon, 158 F.3d 947 (6th G r. 1998). There, the
def endant had been found i nconpetent to stand trial on the
crimnal charge of sending a threatening letter through the mail
Id. at 949. The precise issue facing that court was "whether the
Due Process C ause of the Fifth Anmendnent requires a judicial
hearing to determ ne whet her a non-dangerous pretrial detainee
can be forcibly nedicated in order to render himconpetent to
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stand trial." [Id. at 950 (enphasis added). It was
uncontroverted that the sole reason the defendant was being
medi cated against his will was to render him conpetent to stand
trial, see id. at 949-50, and the Court “conclude[d] that the
decision to nedi cate a non-dangerous pretrial detainee nust
survive strict scrutiny.” Id. at 960.

Because the Brandon Court found that “the key decisions to
be made in the present case involve non-nedical issues, such as
the effect the nedication will have on Brandon’s right to a fair
trial and his right to counsel,” it found great risk in having
the decision to nedicate the defendant against his will be nade
by persons with no | egal training. Id. at 956. As to the
governnment's burden of proof, the court stated that “[w] e believe
that the risk of error and possible harminvol ved in deciding
whet her to forcibly medicate an i nconpetent, non-dangerous
pretrial detainee are |ikew se so substantial as to require the
governnent to prove its case by clear and convinci ng evidence [at

a judicial hearing].” 1Id. at 955, 961

B. Analysis

Harper, Riggins, and Brandon articulate three different
substantive standards that could be applied depending on the
defendant’s status and the asserted governnment interest. See

Harper, 494 U.S. at 222; Riggins, 504 U S. at 135; Brandon, 158
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F.3d at 960. Were, as in Harper, the defendant has been
convicted and is incarcerated, his liberty has been di m ni shed.
Accordi ngly, the governnment need not neet the stringent

requi renents of strict scrutiny to nmedicate an innate w thout his
consent to render himnon-dangerous. Rather, the governnent may
deprive an inmate of his fundanental liberty interest in avoiding
i nvoluntary nedication so long as the deprivation is “‘reasonably
related to legitimate penol ogical interests.’”” Harper, 494 U S
at 223 (citation omtted).

As to pretrial detainees, the standard varies. The Suprene
Court has acknow edged that a pretrial detainee s liberty
interests are at | east equal to that of a convicted prisoner.

See Riggins, 504 U. S. at 135; Bell v. Wolfish, 441 U S. 520, 545
(1979). Consequently, where, as here, the governnent seeks to
medi cate a pretrial detainee forcibly on dangerousness grounds,

t he governnent again may avoid the requirenments of strict
scrutiny and need only show that “treatnment with antipsychotic
medi cation [is] nedically appropriate and, considering |ess
intrusive alternatives, essential for the sake of [the

def endant’ s] own safety or the safety of others.” Riggins, 504
U S at 135.

Where the governnent seeks to involuntarily nedicate a
pretrial detainee so as to render himconpetent to stand trial,

however, the Suprenme Court has recogni zed that the governnent may
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"[be] able to justify nedically appropriate, involuntary
treatment with the drug by establishing that it [cannot] obtain
an adjudication of [the defendant's] guilt or innocence by using
| ess intrusive neans." Riggins, 504 U.S. at 135. Finding that
guestion not squarely presented, however, the Court in Riggins
was unwilling to adopt strict scrutiny as the applicable

st andard, see Riggins, 504 U. S. at 136, but the Court rested its
holding in part on the absence of any finding by the trial court
that “safety considerations or other conpelling concerns
out wei ghed Riggins’ interest in freedomfrom unwanted psychotic
drugs.” I1d. The Sixth Grcuit, by contrast, has squarely held
that strict scrutiny is the applicable standard where the
governnment’s only asserted interest in involuntary nmedication is
to render the defendant conpetent to stand trial. See Brandon,
158 F. 3d at 960.

The parties have not cited to, and this Court is unaware of,
any cases that address a scenario in which the governnent seeks
forced nedi cation of a defendant both to quell the defendant’s
dangerousness and to render himconpetent to stand trial. This
Court holds that at this stage of the proceedi ngs, where the
def endant has not yet been arraigned and where there is no record
evi dence to suggest that the governnent’s nedical reasons are
pretextual, the Due Process Clause requires the governnent to

satisfy only the Riggins “nedically appropriate” standard. |In
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the event that nedication successfully renders the defendant
conpetent to stand trial, the Court could then reach the
defendant's argunent that the Due Process Cl ause or the Sixth
Amendnment will require a hei ghtened show ng before the defendant
may be forcibly nedicated during the trial. This case is not in
t hat posture, however, and the Court will not attenpt to resol ve
t hose issues unless and until they are ripe, assum ng the
def endant seasonably renews his objection in advance of trial.
Accordingly, at this stage of the judicial proceedings, the
subst antive conponent of the Due Process C ause entitles the
defendant to remain free from unwanted nedi cati on unless the
governnment can show, to a reasonabl e degree of nedical certainty,
that treatnment with antipsychotic nmedication is nedically
appropriate and, considering less intrusive alternatives,
essential for the sake of the defendant’s own safety or the
safety of others. See Riggins, 504 U. S. at 135-36. The

governnment has clearly net its burden here.

1. Whether the Proposed Treatment is Medically Appropriate
The defendant argues that the proposed treatnent is not
medi cal |y appropriate. The defendant's expert, Dr. CGur, agreed
with Dr. Johnson that the defendant "neets diagnostic criteria
for Paranoid Schizophrenia and is not conpetent to stand trial."

Dr. Gur Ltr., at 1 3 (7/7/99). Dr. Qur, however, disagreed with
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Dr. Johnson's opinion that the defendant should be treated with
anti psychotic nedication. Rather, Dr. GQur's "opinion within a
reasonabl e degree of nedical certainty is that antipsychotic
medi cation will not restore M. Wston's conpetency."” Id. at | 4.
Dr. @ur explained the basis for her opinion as foll ows:

In light of the length of tine (about two decades) that

he has experienced del usions, the pervasiveness of his

del usional system |ack of treatnent, and the

unfortunate fact that he has acted on his del usions,

make it extremely unlikely that nedication wll

elimnate or substantially attenuate his del usions.

There is a growi ng body of evidence that suggest]s]

t hat when the psychotic process remains untreated it

causes further deterioration in brain function
resenbling an irreversible toxic effect.

Id. Wien Dr. Gur’s opinion was di scussed during the second
adm nistrative hearing, Dr. Johnson persuasively articul ated her
di sagreenent with Dr. Qur's assessnent that the defendant has
experienced delusions in their current formfor twenty years.
Dr. Johnson responded that:

| f you | ook back historically, as he was eval uated

early on, he presented with a m xed synptom pi cture,

and actually carried a severe personality disorder

di agnosis with paranoid features, rather than a full-

bl own di agnosi s of schizophrenia. And it's only been

in the later years, particularly from 1996 to present,

that we have seen this full-blown del usional system
H'g Tr., Involuntary Medication Hearing of Russell Wston, at
58-59 (7/8/99).

Further, at the August 20, 1999 judicial hearing, Dr.

Johnson testified that she disagreed with Dr. GQur's assessnent on
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the foll ow ng grounds:

| think the standard of care in sonmeone suffering from
this type of synptom picture would be to treat them

w th nmedication, because you are unable to predict in
the individual case whether that individual wll
actually respond. What we do know i s sonewhere upwards
of 80 percent of people suffering from schi zophrenia
have significant response to nedication intervention
with their synptompicture. And so given that high
degree of response, | would certainly want to attenpt
to treat the individual. | have found that patients
who have had very little treatnment over the years often
have a higher |ikelihood of response than people who
have been chronically treated and just continue their
medi cine. There seens to be a phenonena that people
who are treated and then discontinue nedicine, and
treated and di scontinue nedication, may actually be

| ess responsive to treatnment in the long run. In M.
Weston's case, he has had very little exposure to
treatment, and | think . . . that is one of the reasons

that | think there is a good likelihood that he'll have

a positive response, positive in the sense that his

synptons will dimnish in response to treatnent.

But | think Dr. Qur's statenent of not treating an

identified severely ill schizophrenic patient with

medi cation is certainly not the status in the field.

There woul d be few psychiatrists who would step forward

and say, "I would sinply say this patient is not going

to respond”, rather than offer thema trial of

treatment. That's a very unusual position to take.
H'g Tr., at 56-57 (8/20/99).

At the first judicial hearing, Dr. Johnson was cross-
exam ned at | ength by defense counsel regarding the possible side
effects of antipsychotic nedication and the various nethods by
whi ch the side effects can be controlled, either by prescribing
side effect nedication, changing the nedication, changing the
dosage, or changing the tine of day the nedication is given.

H’'g Tr., at 70-111 (5/28/99). At the second judicial hearing,
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Dr. Johnson testified that the potential benefits to treating the
def endant far outweigh the risks because those risks can be
controlled. H'g Tr., at 73 (8/20/99).

The defendant presented no expert testinmony to contradict
Dr. Johnson's testinony regarding side effects. |In fact, despite
Dr. @ur's opinion that the defendant should not be nedicated, she
stated that if nedication were to be used, the defendant should
be given atypical antipsychotic agents because they "have better
side effect profiles, are better tolerated and are effective on a
broader range of synptons.” Dr. GQur Ltr., at § 5 (7/7/99).

The Court accepts Dr. Johnson’s opinion as the nore
persuasi ve of the two opinions. Based upon Dr. Johnson's reasons
for disagreeing wwith Dr. Qur--that the defendant has not been
presenting his present synptompicture for twenty years and that
approximately 80 percent of people suffering from schizophrenia
have a positive response to nedication treatnment, the Court is
persuaded that the governnent has proven, to a reasonabl e degree
of medical certainty, indeed, by at |east clear and convincing
evi dence, that the proposed nedication is nmedically appropriate.
Further, as Dr. Johnson testified at the second judicial hearing,
the Court is persuaded that the potential benefits of treating
t he defendant with antipsychotic nedication far outwei gh any
burdens associated with that treatnent. Moreover, as she opined,
the potential risks can be adequately nonitored on a day-to-day
basis and controlled by the selection of the nedication, the use
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of side effect nedication if necessary, and the close nonitoring
and intervention for side effects. Finally, the Court accepts
Dr. Johnson’s opinion because it is better substantiated and
because Dr. Johnson has had nore extensive interaction with the

def endant over the past el even nonths.

2. Whether, Considering Less Intrusive Alternatives, the
Proposed Treatment is Essential for the Defendant®s Own
Safety or for the Safety of Others
The parties do not dispute that since the defendant’s arrest
on July 24, 1998, he has not attenpted to harm hinself or anyone
else. In addition, the defendant's nedical records reveal only
one incident prior to the charged offense where he harned anot her
person. This incident occurred during his hospitalization in
Montana in 1996. Finally, it can hardly be disputed that the
def endant endangered hinself at the Capitol on July 24, 1998, and
sustained serious injuries as a result.
During the second adm ni strative hearing, Dr. Johnson
provi ded three fundanental and extrenely persuasive and
conpel ling reasons for determ ning the defendant to be dangerous

to hinself and others.* First, Dr. Johnson stated that the

‘At the August 20, 1999 hearing, Dr. Johnson expl ai ned that
she made this dangerousness determ nation after considering the
defendant's current nental status, his support systens, his
strengths in being able to cope and handl e situations, and the
hi story of his behavior. H'g Tr., at 64 (8/20/99).
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evidence clearly indicates that the defendant has acted on his
delusions in the past. See H'g Tr. of Involuntary Medication
Hearing of Russell Wston, at 51 (7/8/99). Both because his

del usi ons have "expanded"” since Dr. Johnson first examned himin
Novenber 1998 and because he tends to incorporate the persons
around himinto his delusions, those around the defendant are at
risk of harm See i1d. Second, the defendant’s del usions have
resulted in his placing hinmself in a high-risk situation where
the risk of serious injury was great and ultimately realized.
See 1d. Finally, Dr. Johnson concluded that the defendant posed
arisk of harmto hinself given the statistical risk of
depression and suicide for persons diagnosed with schi zophreni a,
whet her or not they are treated. See id.

In order to mtigate the risk of danger, the defendant is
currently housed in Butner's Seclusion Admssion Unit and is
under 24-hour observation by a guard posted outside the
defendant's room Dr. Johnson testified that she has inposed
t hese conditions because she "do[es] not feel [she] can safely
predict that [the defendant] will not harmhinself." H'g Tr.,
at 66 (8/20/99). She further testified that it is her opinion
t hat when she and other staff menbers go into his room doing so
"poses sone immediate risk of potential harni to herself and to
t hose persons. I1d. at 25. Dr. Johnson nentioned that based on

her own observations and the reports of other Butner staff
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menbers, the defendant has becone increasingly surly and hostile
in his interactions with staff over the past few weeks. See id.
at 25, 29. Dr. Johnson also noted that the defendant now refuses
to respond to questions regarding suicide, whereas in Novenber
1998, he would at |east deny any intention to harmhinself. See
id. at 24. As aresult, Dr. Johnson stated that she is of the
opi nion that the defendant continues to pose a risk of harmto

hi msel f and others, and that, in fact, she now "perceive[s] him
to pose a greater potential risk of harmto hinself and others
[now] than . . . in . . . Novenber.” Id. at 64.

Asi de from extensive cross-exam nation of Dr. Johnson during
the two judicial hearings on the reasons for her opinion that the
def endant is dangerous to hinself or others, and although given
the opportunity at the second admi nistrative hearing, the
def endant has presented no evidence, expert or otherw se, to
contradict Dr. Johnson's dangerousness assessnent. The def endant
asserts, however, that the governnment’s dangerousness finding is
really a pretext for nmedicating the defendant to render him
conpetent to stand trial. 1In the opinion of the Court, however,
the evidence in this case clearly does not support this naked
assertion. Rather, the record supports Dr. Johnson’s testinony
that she has consi dered the defendant to be a danger to hinself
and others since she conpleted her initial evaluation of himin

Novenber 1998 and that she nowis of the opinion that the risk
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has been exacerbated. See Hr'g Tr., at 50 (5/28/99); H'g Tr.,
at 64-65 (8/20/99).

The defendant appears to suggest that naintaining the status
quo, i.e., twenty-four-hour observation in a restricted
environment, is a less intrusive alternative that will prevent
hi m from bei ng dangerous to hinself or to others. Again,
however, the Court is persuaded by Dr. Johnson’s testinony that
no alternatives exist that would render the defendant not
dangerous and that no alternatives exist that would treat the
defendant. Further, the Court credits Dr. Johnson's testinony
that she has "considered at |length" and rejected alternative
treatnent interventions such as individual psychotherapy and
group therapy as treatnment alternatives that would not have "any
i npact” on the defendant's nental illness. H'g Tr., Involuntary
Medi cation Hearing of Russell Wston, at 55-56 (7/8/99).

Finally, the defendant maintains that civil commtnent is an
acceptable less intrusive alternative, but the defendant has
presented no evidence to support the assertion that civil
comm tnent, w thout any treatnent whatsoever, would sonehow
render hi m non-dangerous or treat him. Furthernore, civil
comm tnent pursuant to 18 U . S.C. 8 4246 is an option that nay be
pursued in this case at a |later date should treatnent prove
i neffective.

In view of the overwhel m ng, conpelling evidence to support
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Dr. Johnson’s opinions and the entire record herein, this Court
concl udes that adm nistering antipsychotic nedication to the
defendant is nedically appropriate and that no | ess intrusive
means exi st by which the safety of the defendant or those around
hi m can be ensured. As Dr. Johnson testified, the standard of
care in treating the defendant's synptom picture i s nedication
intervention. Moreover, at this tinme, the defendant nust be
observed 24 hours a day to ensure that he does not harm hi nsel f,
and furthernore, persons who enter the defendant's room put
t hensel ves at risk for potential harm

3. Whether the Government iIs Required to Establish that it

Cannot Obtain an Adjudication of the Defendant®s Guilt
by or Innocence with Less Intrusive Means

The initial reason for defendant’s commtnent to the custody
of the Attorney General was for treatnment to render hi m conpetent
to stand trial on two counts of preneditated nmurder of two
federal police officers, one count of attenpted nurder of a third
federal police officer, and three counts of carrying and use of a
firearmduring a crinme of violence. The governnment contends, and
the Court concurs, that it indeed has a fundanental interest in
bringing the defendant to trial and that this interest overrides
the defendant’'s own liberty interest in remaining free from
unwant ed nmedi cation. See Riggins, 504 U. S. at 134-35; see also

I1linois v. Allen, 397 U S. 337, 347 (1970)(Brennan, J.,
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concurring) ("Constitutional power to bring an accused to trial
is fundanental to a schenme of 'ordered liberty' and prerequisite
to social justice and peace.")(parallel citations omtted); Khiem
v. United States, 612 A 2d 160, 167 (D.C. 1992)("[T]he
government's interest [in bringing a nurder defendant to trial]
is a 'fundanental' one and of a very high order indeed.").
Nevert hel ess, the case | aw does not clearly indicate whether the
governnment can forcibly nedicate a defendant solely to render him
conpetent to stand trial.

Dicta in Riggins intimates that the governnent may be “able
to justify nedically appropriate, involuntary treatnment with

drug[s] by establishing that it could not obtain an

adj udi cation of [the defendant’s] guilt or innocence by using
| ess intrusive neans.” 504 U.S. at 135-36. The Riggins Court,
however, stopped short of articulating either the circunstances
under or standard by which the Court could nedicate a defendant
solely to render himconpetent to stand tri al

Arguably, if a conpelling case ever existed under Riggins
that would justify forcibly medicating the defendant solely to
becone conpetent to stand trial, this case clearly neets that
standard. However, Riggins indicates that if treatnent is
justified on dangerousness grounds, as it is in the present case,
the Court need not reach the issue whether the defendant may be

treated solely to render himconpetent to stand tri al
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Therefore, in the absence of substantive guidelines and in view
of the well-devel oped body of case |aw that sanctions the forced
medi cati on of a defendant on dangerousness grounds, the Court

need not reach the collateral issue at this tine.

1. Whether the Procedure in this Case Satisfies Due Process

In order to conply with due process, the governnent nust
al so denonstrate that the procedures it used during the
adm ni strative hearings were sufficiently fair to the defendant.
The determ nation of what procedures are required before the
governnment may deprive an individual of a protected |liberty
interest is made by balancing the private individual's interests,
the governnent's interests, and the risk of an erroneous
deprivation of the private individual’s interests through the
adm nistrative procedure in place. See Matthews v. Eldridge, 424

U.S. 319, 335 (1976).

A. The Private Individual®s Interests

It is well-settled, and indeed the parties do not dispute,
that the defendant "possesses a significant liberty interest in
avoi di ng the unwanted adm nistration of antipsychotic drugs."
Washington v. Harper, 494 U. S. 210, 221 (1990)(citing cases); see
also Riggins v. Nevada, 504 U. S. 127 (1992). As an initial

matter, however, due process is an issue only when the private
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individual's interests and the governnent’s interests are
adverse. Here, these interests are adverse because the defendant
has refused to consent to nedication. Thus, defense counsel have
suggested that the Court determ ne whether the defendant is
conpetent to refuse to consent to nedication

At the May 28, 1999 judicial hearing, the Court asked Dr.
Johnson if she had an opinion as to whether the defendant was
conpetent to refuse medication. Dr. Johnson opined that the
defendant is conpetent to make this nedical decision because:

[He [is] conpetent to understand the information about
the nedicine and the potential side effects and be able
to report themso that they could be nonitored .

He renmenbers his previous treatnment and what was told
to himabout that. He was able to process the
information | gave himabout the nedication. He
understands that | am proposing to treat himfor the
illness. He disagrees that he is ill but he
under st ands what the synptom pictures that | am seeing
are and what the target synptons would be. So I
believe that he would be able to have sufficient
understanding to work with me around the nedication

i ssue.

H'g Tr., at 42-43 (5/28/99). At the second adm nistrative
hearing, in response to the hearing officer's questions about Dr.
Johnson’s efforts to educate the defendant about the proposed
treatnment, Dr. Johnson stated:

Since his return [to Butner fromthe District of
Colunmbia to attend the May 28, 1999 judicial hearing],
in my discussions with himabout nedication, . . . he
shakes his head yes or no in response to questions |
ask him about the nedicine . . . . He wll not
verbalize at this point any questions to ne about the
medi cation, or any verbalized understandi ng, although
it is my perception that he does understand the
information that | convey to him

-28-



H'g Tr. of Involuntary Medication Hearing of Russell Wston, at
9 (7/8/99).

Mor eover, al though the defendant refused both to choose a
staff representative for the second hearing and to sign the form
i ndicating that he received notice of the second hearing and an
expl anation of the procedure, Dr. Johnson stated that the
defendant “clearly presented to [her] an understanding [of] his
rights at the hearing [and of the fact] that he was receiving
notice of the hearing." [Id. at 22. Further, at the concl usion
of the second adm nistrative hearing, the hearing officer
expl ai ned that the defendant coul d appeal the decision to the
Warden at FCl-Butner and told the defendant that he woul d not be
nmedi cated unl ess the Court ordered nedication. See i1d. at 66.
The hearing officer concluded by asking the defendant if he
under st ood what was said, and the defendant responded
affirmatively. See 1d. As he did after the first admnistrative
heari ng, the defendant appeal ed the decision to the Warden.

Despite the defendant's suggestion that the Court determ ne
whet her he is functionally conpetent to make nedi cal deci sions
and, if he is not, to appoint a guardian ad litem, the defendant
has failed to present any evidence to contradict Dr. Johnson's
opinion that he is conpetent to consent to the nedication. Cf.
Woodland v. Angus, 820 F. Supp 1497, 1502-04 (D. Utah

1993) (finding plaintiff inconpetent to nmake nedi cal deci sion
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based upon the testinony of four nedical professionals).

Furt hernore, the defendant has not argued that due process
principles require that the Court in the first instance determ ne
the defendant's conpetence to make nedi cal decisions. See State
v. Garcia, 658 A 2d 947, 969-70 (Conn. 1995)("Because we are not
confident that the appointnent of a health care guardian is

requi red by applicable due process principles, but because we are
nonet hel ess convi nced of the wi sdom of such an appointnment in an
appropriate case, we reach this determ nation on the basis of our
supervi sory powers over matters of crimnal justice, rather than
under the federal due process clause.”); In re Ollie Bryant, 542
A . 2d 1216, 1217 n.2 (D.C. 1988)(reserving consideration of the

i ssue of "whether due process requires judicial resolution of the
question of a nentally ill patient's conpetency to nmake a

treat ment deci sion"” because the issue was neither |itigated nor
necessary to the trial judge's decision). Accordingly, in view
of the foregoing, it is not necessary for the Court to appoint a

guardi an ad litem.
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B. The Government®s Interests

The governnent's interest in nedicating the defendant
against his will is multifaceted. The governnent has an interest
in treating the defendant pursuant to the statute under which he
was conmtted to the custody of the Attorney General:

The Attorney Ceneral shall hospitalize the defendant
for treatnment in a suitable facility--

(1) for such a reasonable period of tine, not to exceed
four nonths, as is necessary to determ ne whether there
is a substantial probability that in the foreseeable
future he will attain the capacity to permt the trial
to proceed|.]
18 U.S.C. 8§ 4241(d). Pursuant to this commtnent, Dr. Johnson
determ ned that the defendant should be adm nistered
anti psychotic nedication for a nunber of reasons. These reasons
include treating the defendant’s nental illness and making him
non-dangerous to hinself and others. Moreover, as previously
di scussed, the governnent may have a conpelling interest in
medi cating the defendant to render him conpetent to stand trial.

Riggins 504 U. S. at 135, 136; see also Illinois v. Allen, 397

U S 337, 347 (1970)(Brennan, J., concurring).

C. The Risks of an Erroneous Deprivation of the Private
Individual’s Interests as a Result of the
Administrative Process

The Harper Court held that a dangerous prisoner could be

medi cat ed against his wll pursuant to the state adm nistrative

process, see Harper, 494 U S. at 231, and that a judicial hearing
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with "the full panoply of adversarial procedural protections” was
unnecessary. Id. at 218. 1In contrast, because the Brandon court
concl uded that the defendant's Sixth Arendnment rights to a fair
trial and to counsel were inplicated by the decision to nedicate,
t he Brandon court ruled that a non-dangerous pretrial detainee
was entitled to a de novo judicial hearing. Brandon, 158 F.3d at

955.

1. The Administrative Framework

Here, the decision to nedicate the defendant was nmade
pursuant to procedures pronul gated by the BOP at 28 C F. R 8§ 549
et seq. followng the Suprene Court's decision in Harper. These
regul ations track those approved by the Harper Court and
establish the procedural safeguards to protect an inmate prior to
bei ng nedi cated wi thout his consent. See 57 Fed. Reg. 53820
(1992). According to these regulations, an individual who does
not consent to nedication is given an adm nistrative hearing with
the follow ng protections: at |least 24 hours witten notice of
the date, tinme, place, purpose of the hearing and the reasons for
t he proposed nedication; notice of the right to appear at the
hearing, to present evidence in support of the inmate's position,
to have a staff representative, to request witnesses, and to
request that w tnesses be questioned by the staff representative

or by the person conducting the hearing; a copy of the report
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generated by the hearing; and notice of the right to appeal the
deci sion and to assistance in appealing the decision. See 28
C.F.R 549.43(a)(1)-(6).

The hearing is conducted by the hearing officer, a
psychiatrist not currently involved in the diagnosis or treatnent
of the inmate. The hearing officer considers evidence presented
by the evaluating psychiatrist and the i nmate and then determ nes
“whet her treatnent or psychotropic nedication is necessary in
order to attenpt to make the inmate conpetent for trial or is
necessary because the inmate i s dangerous to self or others, is
gravely disabled, or is unable to function in the open popul ation
of a nmental health referral center or a regular prison.” 28
C.F.R 8 549.43(5).

If the inmate appeal s an adverse decision, the
adm nistrative process is conpleted when the institution nental
health division adm nistrator decides the inmate's appeal. See
28 CF.R 8 549.43(7). The admnistrator reviews the decision to
"ensure that the inmate received all necessary procedural
protections and that the justification for involuntary treatnent
or nmedication is appropriate.” 28 CF. R 8 549.43(6). |If the
hearing officer determnes that treatnment or nedication is
necessary and the admnistrator affirns this determ nation, a
psychi atrist other than the attending psychiatrist nonitors the

patient's treatnment or nedication at | east once every thirty days
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and docunents the patient’s progress in the patient's nedi cal
record. See 28 C. F.R § 549.43(8).

The federal prison at Butner further requires the staff
representative to sign a neno entitled "Duties of a Staff
Representative" to indicate that the person agrees to serve as a
staff representative. This nmeno states that in general the role
of the staff representative is "to help the patient present the
best alternative possible to the proposed involuntary
medi cation.” Dr. Johnson Ltr., Defendant’s Appeal of Involuntary
Medi cation Hearing Decision, 59-91(6000) Duties of Staff
Representative, Involuntary Medication Hearing (5/20/99 &

7/ 20/ 99) .5 In addition, the BOP has el aborated on the

SThese duties are outlined bel ow

1. You are to assist the patient in presenting whatever
information the patient wants to present and in preparing a
proposed alternative, if any. This will require in every case,
consultations with the patient and famliarity with Operations
menor andum 6010. 01 dated 09/ 21/ 95.

2. You are to speak to w tnesses who m ght furnish evidence on
behal f of the patient, if the patient indicates there are such

W t nesses whomthe patient wishes to be called. You may question
t he wi tness.

3. You should becone famliar with reports relative to the
proposed nedication. Confidentiality or security information
must of course be protected and may not be shared with any ot her
person, including the patient, staff, visitors, attorneys, etc.
Any request for confidential information nust be directed to the
AVHS [ Associ ate Warden of Health Service].

4. You shoul d present any evidence favorable to the patient's
posi tion.

5. You shoul d present information which may assist the
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regul ations with operations nenoranda, and the Duties of the
Staff Representative neno incorporates these regulations. These
menor anda further expand on the staff representative's role:

The staff representative should be inpartial and able
to act in the best interests of the inmate. He/she
shall nmeet with the inmate to help prepare for the
hearing and nust assist at the hearing in presenting
the inmate's position. The staff representative shal
al so help the inmate prepare and submt an appeal if
he/ she requests assi stance or w shes to appeal but is
unabl e to prepare and submt the appeal.

PS 6010. 01 Psychiatric Treatnment/Medi cation, Adm n. Safeguards.

Adm ni strative Hearing Oficer and which may obtain a resol ution
sought by the patient. |If you believe you need additional tine
to pursue any of these functions, you nay request a delay in the
hearing, but ordinarily only after you have the concurrence of
the patient to do this.

6. You are to help the patient understand the reasons for the
proposed nedi cations and the procedures invol ved.

7. You should be famliar with procedures at the hearing,
explain themto the patient in advance, and if necessary, during
t he hearing, assist the patient in understanding procedural

poi nts.

8. If the patient asks you to assist in witing an Appeal from
the decision rendered at the hearing, you should assist the
patient in doing so. In any event, you should carefully
determ ne the patient's desire to appeal and carefully docunent
hi s desires.
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2. The Administrative Hearings
The defendant argues that the adm nistrative hearings held
in his case did not adequately protect his rights on the

fol |l ow ng grounds.

a. Dr. Gur’s Absence at the Second Administrative Hearing

Dr. Gur did not appear as a witness at the second
adm ni strative hearing. Rather, at the request of defense
counsel, the staff representative submtted Dr. Gur’'s report as
evi dence in support of the defendant's position. Furthernore,

Dr. @ur's curriculumvitae was not attached to her report. The
def endant argues that the absence of Dr. Gur and her Curricul um
Vitae constitutes a fatal procedural flaw in the process.

Because of the Court's concerns that the defendant had not
been given an opportunity to be heard in a neani ngful manner at
his first admnistrative hearing, the Court remanded the initial
BOP decision for further proceedings. The defendant was provi ded
with twelve days notice of the second adm nistrative hearing. At
t he second hearing the defendant had the opportunity to present
both his expert and any evidence his expert wished to offer in
support of his stance agai nst nedication. Although defense
counsel could have requested that the staff representative
continue the hearing date so that Dr. Gur could be present,

def ense counsel did not do so. See Duties of Staff
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Representative Menorandum at § 5 ("If [the Staff Representative]
believe[s] [he] needs additional time to pursue any of these
functions, [he] may request a delay in the hearing, but
ordinarily only after [he has] the concurrence of the patient to
do this.") The defendant, therefore, may not now conpl ain that
he was denied the opportunity to be heard in a neani ngful manner.
He had that opportunity.

Concerni ng the absence of Dr. Gur’'s curriculumvitae from
the evidence submtted at the July hearing, Dr. Johnson testified
at the August 20, 1999 hearing that Dr. GQur's report contained a
synopsi s of her background, that she is aware of Dr. Gur's work,
and that the lack of Dr. GQur's curriculumvitae did not affect
her assessnent of Dr. Qur's nedical opinion in this case. See

H'g Tr., at 38-39 (8/20/99).

b. Alleged Bias of the Administrative Hearing Process

The defendant argues that the adm nistrative hearing process
was i nherently biased because the hearing officer and the staff
representative both ultimately report to Dr. Johnson. The
government responds that the defendant has provi ded no evi dence
that institutional bias influenced the decision in this case. In
rejecting a simlar argunent, the Harper Court reasoned, "[i]n
t he absence of record evidence to the contrary, we are not
willing to presune that nenbers of the staff |ack the necessary

i ndependence to provide an inmate with a full and fair hearing in
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accordance with the Policy." Harper, 494 U S. at 233. The
def endant has provided no evidence to support his argunent that
institutional bias affected the decision here. The Court,
therefore, rejects this argunent.

Mor eover, the defendant is in the awkward position of urging
the Court to credit and discredit Dr. Johnson's diagnoses. On
t he one hand, the defendant agrees with Dr. Johnson’s fi ndings
that he suffers from schi zophrenia of the paranoid type and that
he is not conpetent to stand trial. On the other hand, the
def endant argues that the Court should reject her opinion that
t he defendant should be treated with anti psychotic nedication to
mtigate the danger to hinself and others and to render him

conpetent to stand trial.

C. BOP”s Substantive Review of the Hearing Officer~s
Decision

The defendant argues that although the regul ations provide
for substantive review of the hearing officer's decision, the
deci sion here was reviewed for procedural error only. As a
result, according to the defendant, the review of the hearing
of ficer's decision nust be nade by a qualified physician.

The Warden's denial of the defendant's appeal states, inter
alia:

The record indicates that [the defendant] experience[s]

a variety of grandi ose and paranoi d del usi ons i ncl udi ng
a belief that [he is] able to reverse tine, and that
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peopl e who are killed are not really dead. Such

del usi ons have caused [hin] to be dangerous to others,

and potentially to [hinself], gravely disabled, and

i nconpetent for trial. This conclusion is supported by

t he record.

Response to Appeal of Involuntary Medication Decision, J.R

Janmes, Warden (7/15/99). The regulations provide that “[t] he
adm ni strator shall ensure that the inmate received all necessary
procedural protections and that the justification for involuntary
treatment or nedication is appropriate.” 28 C.F.R § 549.43(6).
At the first judicial hearing, Dr. Johnson testified that the
hearing officer's decision is reviewed for procedural, rather
than substantive error. “[T]he warden [] reviews the hearing
process and docunentation to assure that [it] is consistent with
[ BOP] policy and adequate to support the decision.” H'g Tr., at
28 (5/28/99).

The regul ations clearly provide that the hearing officer's
deci sion shall be reviewed for conpliance with the procedural
protections and to ensure that there is evidence to support the
justification given for the decision to treat or nedicate the
inmate against his will. The appeal in this case was denied on
two grounds: first, that the hearing was conducted in accordance
with the BOP's regul ations, and second, that the record supported
the hearing officer's determnation that the defendant is

dangerous to hinmself and others and i nconpetent to stand trial.

Accordingly, the Court rejects the defendant's argunent.
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d. Standard of the Hearing Officer’s Determination

The regul ati ons do not address the standard of proof by
whi ch the hearing officer determ ned that the defendant coul d be
medi cated against his will. At the first judicial hearing, Dr.
Johnson testified that when she is appointed to be a hearing
of ficer, she uses the sane "degree of certainty" that she uses in
ot her types of nedical evaluations -- a "reasonabl e degree of
medi cal certainty" standard. H'g Tr., at 114 (5/28/99). In the
Court’s view, this standard would certainly be consistent with

maki ng the nmedi cal decisions called upon here.

3. Analysis
The governnent argues that the BOP' s decision to nedicate
t he def endant against his will should be reviewed by this Court
as final agency action subject to a reasonabl eness standard under
the APA. The defendant responds that APA review w || be
i nadequate to protect his interests because of the deference the
Court wll give that decision and that he is entitled to a
Brandon hearing. The Court is again persuaded by the
governnent’ s argunent.
Under the APA, a reviewing court shall "hold unlawful and
set aside agency action, findings, and conclusions found to be .
arbitrary, capricious, an abuse of discretion, or otherw se

not in accordance with law" 5 U S. C. 8 706(2)(A); see Chevron,
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U.S.A Inc. v. Natural Resources Defense Council, Inc. 467 U. S.
837 (1984); Natural Resources Defense Council, Inc. v. Browner,
57 F.3d 1122, 1125 (D.C. Cir. 1995).% A court’s review under the
APA is narrow, and the Court cannot substitute its judgnment for
that of the agency, see Citizens to Preserve Overton Park, Inc.
v. Volpe, 401 U. S. 402, 416 (1971), which in this case is the
BOP. See Harper, 494 U S. at 231 ("[We conclude that an
inmate's interests are adequately protected, and perhaps better
served, by allowi ng the decision to nedicate to be made by

medi cal professionals rather than a judge."); United States v.
Charters, 863 F.2d 302, 309-310 (4th Gr. 1988) (A judicial rather
t han nmedi cal decision "reflects greater confidence in the ability
of judges and adversarial adjudicative processes than in the
capacity of nedical professionals subject to judicial reviewto
mnimze the risk of error in such decision, it flies directly in
the face of the Suprenme Court's perception on that score.");
Parham v. J.R., 442 U. S. 584, 609 (1979)("[We do not accept the
notion that the shortcom ngs of specialists can al ways be avoi ded

by shifting the decision froma trained specialist using the

5The defendant maintains that the government previously
asserted that APA review is not avail able because the decision to
medicate is commtted to agency discretion. See Def.'s Mem of
Law Concerning the |Issue of Forced Medication, at 17. The
government, however, agreed that this Court has jurisdiction to
review t he deci sion under the APA and that the standard of review
is whether that decision is arbitrary and capricious. See H'g
Tr., at 16-17 (5/24/99).
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traditional tools of nedical science to an untrained judge.");
Khiem v. United States, 612 A 2d 160, 171-72 (D.C 1992)("The
reasons for the court to apply a deferential standard of review
are at their zenith when only the patient's nedical interests are
at issue."). In the typical case, the Court reviews agency
action based upon the adm nistrative record that was before the
deci si onmaker at the tinme he made his decision. See Citizens to
Preserve Overton Park, 401 U.S. at 420. This Court, however, as
it did on two occasions in this case, may gather extra-record
evi dence "when agency action is not adequately explained in the
record before the court."” Esch v. Yeutter, 876 F.2d 976, 991
(D.C. Cir. 1989).

A nunber of courts have found that review of the BOP' s
deci sion pursuant to the APA is adequate to protect a defendant's
interests. See United States v. McAllister, 969 F. Supp. 1200,
1212 (D. M nn. 1997)("This Court finds that it has jurisdiction
over this matter by virtue of the Adm nistrative Procedure
Act."); United States v. Horne, 955 F. Supp. 1141, 1152 (D. M nn.
1997) ("[J]udicial review is appropriate when the Respondent has
exhausted the adm nistrative procedures of 28 CF. R 8§ 549.43.");
United States v. Morgan, Crimnal No. 4:98-00428 (D.S.C. Feb. 9,
1999) (finding jurisdiction to review the decision to nedicate the
def endant against his will under the Adm nistrative Procedure

Act). O course, the Brandon court "conclude[d] that due process
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considerations require a judicial hearing on the issue
presented.” Brandon, 158 F.3d at 955.

Because the agency here seeks to adm ni ster unwanted, but
medi cally appropriate, nedication to render the pretrial
det ai nee, inter alia, non-dangerous to hinself and others, the
agency's decision here is treated as a purely nedi cal decision.
This is clearly distinguished fromthe situation in Brandon,
where the governnment sought to nedicate a non-dangerous pretrial
detainee solely to render himconpetent to stand trial. Also, as
stated previously, the Court does not find that the | egal issues
of whether the proposed treatment will interfere with the
defendant's Sixth Amendnent rights to counsel and to a fair trial
to be ripe at this juncture. Cf. Brandon, 158 F.3d at 960
("[T]he district court will then have to nmake the |egal
determ nati on of whether Brandon, if forcibly nedicated, would be
conpetent to participate in a trial that is fair to both parties.
This will require consideration of whether the nedication wll
have a prejudicial effect on Brandon's physical appearance at
trial, as well as whether it will interfere with his ability to
aid in the preparation of his own defense.").

The BOP may not deprive the defendant of his fundanenta
right to be free fromunwanted nedi cati on unless the Court
"[finds] that treatnent with antipsychotic nedication was

medi cal |y appropriate and, considering |l ess intrusive
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alternatives, essential for the sake of [the defendant's] own
safety or the safety of others."™ Riggins, 504 U S. at 135. The
Court, therefore, nust first nmake these substantive findings.

To make the required substantive findings, the Court held
two judicial hearings. At these hearings, the defendant
presented the evidence of his expert, Dr. Qur, and extensively
cross-exam ned Dr. Johnson. After making the substantive
findings, the question then becones whether in naking its
deci sion the BOP conplied with procedural due process. Because
the decision at this stage is nedical, see Harper, 494 U S. 210,
231 ("[T] he decision to nedicate should be nade by nedi ca
prof essionals rather than a judge."), traditional APA review

suffices to safeguard the defendant's procedural rights.

I111. Whether the Defendant was Entitled to Representation by
Counsel at the Administrative Hearings
The defendant argues that he was deprived of constitutional
ri ghts because he was not represented by counsel during the BOP's
adm ni strative hearings. He does not argue that the Fifth
Amendnent's guarantee to a fair hearing requires representation
by counsel, nor could he. See Harper, 494 U S. at 236 ("G ven
the nature of the decision to be made, we concl ude that the
provi sion of an independent |ay adviser who understands the

psychiatric issues involved is sufficient protection."). Rather,

- 44-



he argues that his Sixth Arendnent right to counsel was viol at ed.
The test for whether the defendant has a Sixth Anmendnent
right to counsel is whether the accused is "confronted . . . by
the procedural system or by his expert adversary, or by both."
United States v. Byers, 740 F.2d 1104, 1117-18 (D.C. Cr. 1984).
Wiile the Sixth Amendment right to counsel now attaches in many
pretrial settings, see e.g., United States v. Pena Gonzales, 1999
W 512477, at *5 (D. Puerto Rico, July 7, 1999)(finding that the
right to counsel attached at death penalty certification
hearings), it is clear that there is no right to counsel during a
psychiatric interview. See Estelle v. Smith, 451 U S. 454, 471
n.14 (1981); United States v. Byers, 740 F.2d 1104, 1120 (D.C
Cr. 1984). Wile the adm nistrative hearings here constituted
nmore than an interview, the proceedings were essentially nedical.
Because the nedi cal decision raises substantive due process
i ssues, the defendant's counsel was involved in the second
adm ni strative hearing. For exanple, the staff representative
cont acted defense counsel and presented evidence from defense
counsel in the formof an expert opinion in support of the
defendant's position. Furthernore, the defendant had assi stance
of counsel prior to each admnistrative hearing. The Court
concludes that this degree of involvenent by counsel was

sufficient to safeguard the defendant's Sixth Amendnent rights.
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CONCLUSI10ON

Foll owi ng two adm ni strative hearings, the Bureau of Prisons
has determ ned that the defendant should be adm nistered
anti psychoti c nedi cati on because: (1) he suffers froma nental
di sorder, (2) he is dangerous to hinself and others, (3) he is
gravely disabled, (4) he is unable to function in the open nental
heal th popul ation, (5) he needs to be rendered conpetent for
trial, (6) he is nentally ill, and nedication is necessary to
treat the nental illness. Follow ng each adm nistrative hearing
the Court not only exercised its judicial oversight authority to
review the BOP's decision but also conducted judicial hearings to
clarify and suppl ement as appropriate the adm nistrative and
evidentiary record in this case. At each of the adm nistrative
and judicial hearings, the defendant was allowed to partici pate,
confront and cross-exam ne adverse w tnesses, and offer evidence
on his behal f.

The Court has found that the proposed nedication is
medi cal |y appropriate and that, considering | ess intrusive
alternatives, it is essential for the defendant's own safety or
the safety of others. The Court has carefully considered the
BOP' s decision to nedicate the defendant over his objection, and
t he defendant’ s opposition thereto, and concludes that the BOP' s
decision is well-reasoned and supported by conpelling evidence in

the adm nistrative record and in the supplenental record of
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proceedi ngs before this Court. |ndeed, having considered the in-
court testinony of Dr. Johnson, the evidentiary proffer of the
defendant’s expert, Dr. Gur, and the other conpetent evidence
adduced in the record of proceedings before the Court as a result
of two judicial hearings, the Court can conclude, by at |east

cl ear and convincing evidence, that the proposed treatnent is
medi cally appropriate to render the defendant non-dangerous to

hi msel f or others. Further, in the Court’s view, there are no
less intrusive alternatives to the proposed treatnent to render

t he def endant non-dangerous to hinself or others.

Wt hout a doubt, the governnent has a fundanental i nterest
in bringing the defendant to trial and this interest may override
a defendant’s own liberty interest in remaining free from
unwant ed nmedi cation. See Riggins v. United States, 504 U S. 127,
134-35 (1992); see also Illinois v. Allen, 397 U S. 337, 347
(1970) (Brennan, J., concurring) (“Constitutional power to bring
an accused to trial is fundamental to a schene of ‘ordered
liberty’ and prerequisite to social justice and peace.”)
(parallel citations omtted; Khiem v. United States, 612 A 2d
160, 167 (D.C 1992) (“[T]he governnment’s interest [in bringing a
mur der defendant] to trial is a ‘fundanental’ one and of a very
hi gh order indeed.”). Nevertheless, the case | aw does not
clearly indicate whether the governnment can forcibly nedicate a

def endant solely to render himconpetent to stand trial. Wston
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has been charged in a six-count indictnent with the preneditated
murders of two federal police officers. Arguably, if a

conpel ling case ever existed under Riggins that would justify
forcibly nmedicating the defendant solely to becone conpetent to
stand trial, this case neets that standard. Riggins, however,
clearly holds that if treatnment is justified on dangerous
grounds, the Court need not reach the issue whether the defendant
may be treated solely to render himconpetent to stand trial.
Thus, this Court need not reach this collateral issue at this
tine.

Finally, the Court will address briefly the defendant’s
“Motion and I ncorporated Menorandum Seeki ng Reconsi deration of
the Court’s Ruling Regardi ng Medical Ethical |Issues and to Permt
Further Inquiry and Subm ssion of Evidence on this Issue,” the
government’s response and the defendant’s reply thereto. At both
judicial evidentiary hearings, the defendant has attenpted to
expand the scope of the issues before the Court to include
consideration by the Court of the nedical and ethical propriety
of nmedicating the defendant to restore his conpetency to execute
him The defendant seeks reconsideration of the Court’s rulings
precluding inquiry into this area; he proffers unspecified
evidence along with letters fromthree | aw school professors to
support his notion. This case, however, does not at this tine--

and it may never--present the issue of nedicating a person to

-48-



restore his nmental conpetency to execute him |ndeed, not only
has this defendant not been arraigned for the serious charges
pendi ng agai nst him but the governnment has never announced t hat
it would seek the death penalty upon conviction. Should these
events ever materialize, however, and assum ng, arguendo, that
the defendant is ever restored to conpetency, arraigned, tried,
convi cted, and sentenced to death, this Court’s vigilance, as, no
doubt, the vigilance of defendant’s attorneys, wll ensure that
the defendant’s rights are protected at every stage of those

pr oceedi ngs.

Accordingly, for the reasons articulated in this Opinion, it

ORDERED that the Bureau of Prisons is hereby authorized to
adm ni ster antipsychotic nedication to the defendant, Russel
Eugene Weston, Jr., over his objection. The Court will STAY this
ruling until September 16, 1999, at 5:00 p.m. to enable the
defendant to file a notice of appeal, and thereafter to seek a
further stay of the Court's ruling fromthe United States Court
of Appeals; and it is further

ORDERED t hat defendant’s Mdtion for Reconsideration is

DENIED wi t hout prejudice; and it is further
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ORDERED that a video conference status hearing is schedul ed
for December 20, 1999. The Court directs that at |east one of
the defendant’s three attorneys be present at the Butner facility
to represent the defendant at this hearing. Under the
circunstances the status hearing schedul ed for September 9, 1999,
i s cancel ed.

IT 1S SO ORDERED.

DATE EMVET G SULLI VAN
United States District Judge
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